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(4) The current or most recent sup-
pliers of the crude oil or petroleum 
product and the reasons, if known, why 
the suppliers will not supply the re-
quested crude oil or petroleum product; 

(5) The degree to which it is feasible 
for DOD to use an alternate product in 
lieu of that requested and, if such an 
alternative product can be used, the ef-
forts which have been made to obtain 
the alternate product; 

(6) The period during which the 
shortage of crude oil or petroleum 
products is expected to exist; 

(7) The proposed supply source for 
the additional crude oil or petroleum 
products required, which shall, if prac-
ticable, be the historical supplier of 
such crude oil or product to DOD; and 

(8) Certification that DOD has made 
each of the findings required by para-
graph (a) of this section. 

§ 221.32 Evaluation of DOD request. 
(a) Upon receipt of a request from 

DOD for a priority rating as provided 
in § 221.31, it shall be reviewed prompt-
ly by ERA. The ERA will assess the re-
quest in terms of: 

(1) The information provided under 
§ 221.31; 

(2) Whether DOD’s national defense 
needs for crude oil or petroleum prod-
ucts can reasonably be satisfied with-
out exercising the authority specified 
in this part; 

(3) The capability of the proposed 
supplier to supply the crude oil or pe-
troleum product in the amounts re-
quired; 

(4) The known capabilities of alter-
native suppliers; 

(5) The feasibility to DOD of con-
verting to and using a product other 
than that requested; and 

(6) Any other relevant information. 
(b) The ERA promptly shall notify 

the proposed supplier of DOD’s request 
for a priority rating specified under 
this part. The proposed supplier shall 
have a period specified in the notice, 
not to exceed fifteen (15) days from the 
date it is notified of DOD’s request, to 
show cause in writing why it cannot 
supply the requested quantity and 
quality of crude oil or petroleum prod-
ucts. ERA shall consider this informa-
tion in determining whether to issue 
the priority rating. 

(c) If acceptance by a supplier of a 
rated order would create a conflict 
with another rated order of the sup-
plier, it shall include all pertinent in-
formation regarding such conflict in its 
response to the show cause order pro-
vided for in subsection (b), and ERA, in 
consultation with DOD and the Federal 
Emergency Management Agency shall 
determine the priorities for meeting all 
such requirements. 

(d) ERA may waive some or all of the 
requirements of § 221.31 or this section 
where the Secretary of Defense or his 
designee certifies, and has so notified 
the Federal Emergency Management 
Agency, that a fuel shortage for DOD 
exists or is imminent and that compli-
ance with such requirements would 
have a substantial negative impact on 
the national defense. 

§ 221.33 Order. 

(a) Issuance. If ERA determines that 
issuance of a priority rating for a crude 
oil or refined petroleum product is nec-
essary to provide the crude oil or pe-
troleum products needed to meet the 
national defense requirement estab-
lished by DOD, it shall issue such a rat-
ing to DOD for delivery of specified 
qualities and quantities of the crude oil 
or refined petroleum products on or 
during specified delivery dates or peri-
ods. In accordance with the terms of 
the order, DOD may then place such 
priority rating on a supply order. 

(b) Compliance. Each person who re-
ceives a priority-rated supply order 
pursuant to this part shall supply the 
specified crude oil or petroleum prod-
ucts to DOD in accordance with the 
terms of that order. 

(c) ERA directives. Notwithstanding 
any other provisions of this part, where 
necessary or appropriate to promote 
the national defense ERA is authorized 
to issue a directive to a supplier of 
crude oil or petroleum product requir-
ing delivery of specified qualities and 
quantities of such crude oil or petro-
leum products to DOD at or during 
specified delivery dates or periods. 

(d) Use of ratings by suppliers. No sup-
plier who receives a priority-rated sup-
ply order or directive issued under the 
authority of this section may use such 
priority order or directive in order to 
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obtain materials necessary to meet its 
supply obligations thereunder. 

§ 221.34 Effect of order. 
Defense against claims for damages. No 

person shall be liable for damages or 
penalties for any act or failure to act 
resulting directly or indirectly from 
compliance with any ERA authorized 
priority-rated supply order or ERA di-
rective issued pursuant to this part, 
notwithstanding that such priority- 
rated supply order or directive there-
after be declared by judicial or other 
competent authority to be invalid. 

§ 221.35 Contractual requirements. 
(a) No supplier may discriminate 

against an order or contract on which a 
priority rating has been placed under 
this part by charging higher prices, by 
imposing terms and conditions for such 
orders or contracts different from 
other generally comparable orders or 
contracts, or by any other means. 

(b) Contracts with priority ratings 
shall be subject to all applicable laws 
and regulations which govern the mak-
ing of such contracts, including those 
specified in 10 CFR 211.26(e). 

§ 221.36 Records and reports. 
(a) Each person receiving an order or 

directive under this part shall keep for 
at least two years from the date of full 
compliance with such order or direc-
tive accurate and complete records of 
crude oil and petroleum product deliv-

eries made in accordance with such 
order or directive. 

(b) All records required to be main-
tained shall be made available upon re-
quest for inspection and audit by duly 
authorized representatives of the ERA. 

(Approved by the Office of Management and 
Budget under control number 1903–0073) 

[45 FR 76433, Nov. 19, 1980, as amended at 46 
FR 63209, Dec. 31, 1981] 

§ 221.37 Violations and sanctions. 

(a) Any practice that circumvents or 
contravenes the requirements of this 
part or any order or directive issued 
under this part is a violation of the 
regulations provided in this part. 

(b) Criminal penalties. Any person who 
willfully performs any act prohibited, 
or willfully fails to perform any act re-
quired by this part or any order or di-
rective issued under this part shall be 
subject to a fine of not more than 
$10,000 for each violation or imprisoned 
for not more than one year for each 
violation, or both. 

(c) Whenever in the judgment of the 
Administrator of ERA any person has 
engaged or is about to engage in any 
acts or practices which constitute or 
will constitute a violation of any provi-
sion of these regulations, the Adminis-
trator may make application to the ap-
propriate court for an order enjoining 
such acts or practices, or for an order 
enforcing compliance with such provi-
sion. 
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